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FRIDAY, APRIL 18, 1958 


Hovuse oF REPRESENTATIVES, 

SUBCOMMITTEE ON TRANSPORTATION AND COMMUNICA- 

TIONS OF THE COMMITTEE ON INTERSTATE AND FOREIGN 

CoMMERCE, 

Washington, D. C. 

The subcommittee met at 10 a. m., in room 1334, New House Office 
Building, Hon. Walter Rogers presiding. ~- meee 

Mr. Rogers. The Subcommittee on Transportation and Commu- 
nications of the Committee on Interstate and Foreign Commerce will 
come to order for the consideration of H. R. 6312 and S. 1718, bills 
to amend section 201 (a) of the Civil Aeronautics Act relative to the 
terms of office of CAB members. The first witness is the Honorable 
Chan Gurney, Vice Chairman of the Civil Aeronautics Board. 

Mr. Gurney, we are glad to have you, and, if you will proceed on 
this matter, 1 think we will let you go and get back to your job. 


STATEMENT OF CHAN GURNEY, VICE CHAIRMAN ; ACCOMPANIED 


BY ROSS I. NEWMANN, ASSISTANT GENERAL COUNSEL, CIVIL 
AERONAUTICS BOARD 


Mr. Gurney. Thank you, Congressman Rogers. 

Mr. Rocers. Let the record show that we have reports on H. R. 
6312 and S. 1718 from the Secretary of Commerce and from the 
Bureau of the Budget, and those reports will be made a part of the 
record at this point along with the bills. 

(The material referred to follows:) 


[H, R, 6312, 85th Cong., Ist sess.] 


A BILL To amend section 201 (a) of the Civil Aeronautics Act of 1938, as amended, relative to the terms 
of office of Board members 


Be it enacted by the Senate and House of Representatives of the United States of 
America in Congress assembled, That section 201 (a) of the Civil Aeronautics 
Act of 1938, as amended (U. 5S. C., title 40, sec. 421), is amended by inserting 
after the third sentence thereof the following: ‘‘Upon the expiration of his term 
of office, a member shall continue to serve until his successor is appointed and 
shall have qualified: Provided, That no member shall so continue to serve for a 


period of more than one hundred and twenty days after the expiration of his 
term of office.” 





{8. 1718, 85th Cong., 1st sess.] 


AN AOT To amend section 201 (a) of the Civil Aeronautics Act of 1938, as amended, relative to the terms 
of office of members of the Civil Aeronautics Board 


Be it enacted by the Senate and House of Representatives of the United States of 
America in Congress assembled, That section 201 (a) of the Civil Aeronautics Act 
of 1938, as amended (52 Stat. 980; 49 U. S. C, 421), is amended by inserting after 


1 
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the third sentence thereof the following new sentences: ‘‘Notwithstanding the 
foregoing provisions of this section, the term of office of each member of the 
Board appointed after the effective date of the enactment of this sentence, shall 
expire on March 31 following December 31 of the year in which his appointment 
would otherwise expire. Hereafter each member of the Board shall hold office 
until his successor is appointed and qualified, but in no event for a period of 
— than one hundred and twenty days after the expiration of his term of 
office. 

Passed the Senate June 26 (legislative day, June 21), 1957. 

Attest: 


Freitton M. Jounston, Secretary. 


EXECUTIVE OFFICE OF THE PRESIDENT, 
BUREAU OF THE BUDGET, 
Washington, D. C., April 15, 1957. 
Hon. OrEN HARRIS, 
Chairman, Commitiee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D. C. 


My Dear Mr. Cuarrman: This is in reply to your letter of March 29, 1957, 
requesting the views of this office with respect to H. R. 6312, a bill to amend 
section 201 (a) of the Civil Aeronautics Act of 1938, as amended, relative to the 
terms of office of Board members. 

This office would have no objection to the enactment of this measure. 

Sincerely yours, 
Percy RAPPAPORT, 
Assistant Director. 


DEPARTMENT OF COMMERCE, 
THE SECRETARY OF COMMERCE, 
Washington, D. C., August 9, 1957. 
Hon. Ormn HARRIS, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D. C. 


Dear Mr. CuHarrMan: This letter is in reply to your requests for the views of 
this Department with respect to H. R. 6312 and S. 1718 as it passed the Senate, 
similar bills to amend section 201 (a) of the Civil Aeronautics Act of 1938, as 
amended, relative to the terms of office of Board members. 

The bills provide for the continuance in office of members of the Civil Aero- 
nautics Board until their respective successors have been appointed and qualified, 
but in no event for a period of more than 120 days after expiration of their ap- 

ointed terms. H. R. 6312 would effect no changes in the appointed terms of 
oard members whereas 8. 1718 would provide that their terms of office will 
expire on March 31 instead of December 31 of each year. 

The bills relate to matters of primary concern to the President, the Congress, 
and the Civil Aeronautics Board. This Department has an interest only insofar 
as it is part of the executive branch of the Government and as the bills would affect 
the commerce of the United States. 

It is to be expected that the Bureau of the Budget will present the views of the 
Chief Executive. From the standpoint of the commerce of the United States, this 
Department foresees no adverse effect thereon should either H. R. 6312 or 8S. 1718 
be enacted. 

The Bureau of the Budget has advised that it would interpose no objection to 
the submission of this report to your committee. 

Sincerely yours, 
SrnctarR WEEKS, 
Secretary of Commerce. 


EXECUTIVE OFFICE OF THE PRESIDENT, 
BUREAU OF THE BUDGET, 
Washington, D. C., July 12, 195%. 
Hon. Oren Harris, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D. C. 


My Dear Mr. Cuarrman: This is in reply to letter of July 1, 1957, re- 
questing the views of this office with respect to 5. 1718, a bill to amend section 
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201 (a) of the Civil Aeronautics Act’ of 1938, as amended, relative to the terms 
of office of members of the Civil Aeronautics Board. 

This office would have no objection to the enactment of this measure. 

Sincerely yours, 
Rosert E. Merriam, 
Assistant Director. 

Mr. Rogers. You may proceed, Mr. Gurney. 

Mr. Gurney. Mr. Chairman and members of the committee, for 
the record, my name is Chan Gurney. I am Vice Chairman of the 
Civil Aeronautics Board. 

The Board appreciates the opportunity of appearing before the 
committee to express its views in regard to the pending legislation. 

I should like to say at the outset that this bill carries out the sub- 
stance of a legislative proposal which the Board submitted to’ the 
Congress a little over a year ago, in March of 1957, and we wish to 
give it our wholehearted endorsement. The situation which the bill 
is designed to correct is this: 

Under existing law, when the term of office of a member of the Civil 
Aeronautics Board expires, he goes out of office immediately and a 
vacancy in the membership of the Board is created. The vacancy 
continues until a successor is appointed and qualifies, and, on the 
basis of past experience, there have been substantial delays. 

During the past 6 years vacancies thus created have lasted from 
14 to as many as 162 days. During these periods the membership 
of the Board is reduced to four members, which can seriously interfere 
with the work of the Board. 

One difficulty is that with only four members, the members may 
be divided evenly on an issue, resulting in a tie vote. When this 
happens, Board action has to be deferred until the new member has 
been appointed and qualified. This not only impedes the disposition 
of the matter but puts the new member in a difficult position as soon 
as he comes on the Board. Instead of being able to take a little time 
to become acquainted with the Board and its work, he is thrust in 
the midst of a difficult case, under pressure to act immediately 
because of the delay that has already occurred. Moreover, he must 
cast the deciding vote. 

A second and equally serious aspect of operating with only four 
Board members is the critical situation in which it places the Board 
from the point of view of carrying out its overall responsibilities under 
the Civil Aeronautics Act. 

As the Committee is aware, the Board members are frequently 
required to participate in negotiations for bilateral air-transport 
agreements. These negotiations may take a Board member away 
from his office from 2 weeks to 2 months. Likewise, certain types 
of accident investigations are of such importance that it is highly 
desirable that a Board member serve on the hearing panel. This 
duty is likely to take the Board member away from 3 days to a week. 
Allowing for the presence of one Board member to be required else- 
where, the Board is left with only three members at its office in Wash- 
ington, and this leaves no margin for unavoidable and unforeseeable 
absences caused by sickness or other emergencies. 

The Board has frequently been in this situation, which, of course, 
is a very serious matter. The difficulty is, of course, compounded 
if a Board member’s term expires at a time when there is already a 
vacancy on the Board due to a resignation which has not been filled. 
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This happened in 1947. Board Member Clarence M. Young resigned 
on October 14, 1947. The vacancy caused by his resignation was 
not filled until Mr. Harold A. Jones qualified as a member on March 
29, 1948. In the meantime the term of Chairman James M. Landis 
expired on December 31, 1947, reducing the membership of the 
Board to three members. This situation continued for almost 3 
months until Mr. Jones came to the Board on March 29, 1948. The 
Board operated with four members from that date until Mr. Joseph J. 
O’Connell, Jr., was appointed to the chairmanship to succeed Mr. 
Landis on April 6, 1948. 

When Mr. Josh Lee’s term expired on December 31, 1955, the 
vacancy was not filled until the appointment of Mr. G. Joseph Minetti 
on June 11, 1956, after a period of over 5 months, during which the 
Board operated with only 4 members. Likewise, following the 
expiration of the term of Joseph P. Adams on December 31, 1956, 
the Board operated with 4 members until the appointment of Mr. 
Louis J. Hector on April 4, 1957, a period of over 3 months. Again, 
when the term of Mr. Oswald Ryan expired in December 1954, the 
Board consisted of only 4 members until the appointment of Mr. 
Ross Rizley on March 1, 1955, a period of 2 months. 

Thus, for substantial periods during each of the last 3 years the 
Board has been handicapped in its work by lack of a full complement 
of Board members. 

The proposed legislation would minimize these difficulties by 
providing that when the term of office of a Board member expires he 
shall continue in office until his successor is appointed and shall have 
qualified, with the proviso that the Board member cannot continue in 
office for a period of more than 120 days after the expiration of his 
term. This holdover provision is applicable to members serving on 
the Board at the time this bill is enacted. In my own case, for ex- 
ample, if the legislation is enacted this year, I would continue in 
office until a successor is appointed and “qualified, but not beyond 
April 30, 1959, which would be 120 days after the expiration of 
my term. 

I will conclude my remarks by referring to a separate feature of the 
bill which was not included in the draft legislation submitted by 
the Board. 

The bill as passed by the Senate changes the expiration date of the 
terms of office of future Board members from December 31 to the 
March 31 following. As stated in the Senate report, the expiration 
date of December 31 falls in the middle of the holiday season when 
Congress is not in session, and it was felt that changing the expiration 
date to March 31 would represent an improvement. We believe there 
is merit in this suggestion and concur in this proposal. 

This change would not be applicable to existing Board members 
whose terms would continue to expire on December 31, but would be 
applicable to the term of each new member subsequently appointed 
whose term would thereafter expire on March 31 instead of December 
31, as under the present law. 

The holdover provision of 120 days would permit the member to 
remain in office until July 31, an additional period of 4 months. Thus, 
the maximum time which a member could remain in office without 
being reappointed by the President and confirmed by the Senate 
would be for a period of 6 years and 4 months. Although this is 
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obviously the intent of S. 1718, it is not entirely clear from the lan- 
guage used on line 10 of page 1 that this objective would be accom- 
plished. We believe this language should be clarified with respect to 
this point. 

In conclusion, Mr. Chairman, the Board strongly recommends the 
enactment of S. 1718, subject to the clarification suggested above. 

Mr. Roars. Thank you, Mr. Gurney, for your appearance here. 

Mr. Younger, do you have any questions? 

Mr. Youneer. Yes. 

Mr. Gurney, do you know whether this provision prevails in con- 
nection with any of the other commissions? 

Mr. Gurney. I do not know. 

The same provision, I am told, does. 

May I ask Mr. Ross Newmann to reply specifically to the question. 


Mr. NewMann. Yes, sir; there are other commissions that do have 
the holdover provision. 


Mr. YounGcrer. Which ones? 

Mr. NewMann. We will check that and supply it for the record for 
you, sir. 

Mr. Youncer. Will you do that, please. 

(The CAB later submitted the following information :) 

When the term of a member of the Federal Trade Commission or Interstate 
Commerce Commission expires, he holds over until his successor has been ap- 
pointed and qualifies (no time limit). 

Mr. Roacrrs. Do you have furtber questions? 

Mr. YounceEr. No; that is all. 

Mr. Rocers. Mr. Gurney, it is, of course, a very serious problem 
and has been for some time. As a matter of fact, it looks like the only 
yt solve those appointment problems is to make the offices 
elective. 

Mr. Gurney. I hope you don’t do that to me. I tried that a few 
times and got beat the last time. 

Mr. Rogers. There is always trouble, it seems to me, to find 
qualified people to take an appointment to an office, but whenever 
you have an election there is always a bunch of people running for it. 

Do you feel that the language in the House bill, as introduced by 
Mr. Harris, would be clearer than the language in the Senate bill 
insofar as the termination of the member’s term is concerned? 

Mr. Gurney. The Senate bill, of course, changes the expiration 
date from December to March. As I previously said, we would 
concur, and believe that is a good idea on account of taking it over the 
holidays and letting them have about 3 months at the beginning of the 
year when appointments could be considered by the Senate. 

Did I answer your question? 

Mr. Roaers. Yes, sir; except that it has me a little bit confused. 
It seems that what the Senate has done is simply this: to make the 
appointment for a term plus 4 months. 

Mr. Gurney. Of course, you have to have a starting place, and the 
present sitting members would, of course, have their terms extended 
4 months if the new appointments did not come up in time and were 
not confirmed in time. In other words, if new appointments were 
made and the Senate confirmed inside the 120 days it wouldn’t be 
6 years and 4 months. But they would automatically go out at the 
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end of 120 days after December 31. That is for a sitting Board 
member. 


Mr. Rogers. Your position is that appointments ought to go from 
March to March. 

Mr. Gurney. That is right. 

Mr. Roacers. Plus the 4-month period if a successor is not qualified. 

Mr. Gurney. That is right. 

Mr. Rocers. Suppose that you would have a situation, Mr. Gurney, 
where no appointment had been made in the 4-month period? Would 
you not run into more or less the same situation that you have outlined 
in your testimony? 

Mr. Gurney. Yes, you would: if no new appointment was made 
in those 120 days that would be the end of the sitting member, and, 
of course, then they would operate with just 4 Board members. 
This gives them 120 days generally while Congress is in session, so 
that we shouldn’t have the trouble that we have had in the past 
few years. It has been very trying to work under. 

Mr. Rocers. Yes; I understand it has, and I think it is very 
timely legislation. 

Do you have any further questions? 

Mr. Youncer. I was wondering this: If you are going to make 
this change, it might be better to make the term expire at a time when 
Congress was not in session so that the President could give an interim 
appointment, and the man could sit immediately without Senate 
confirmation, and there would not be any holdup at all if you are 
going to acc omplish what you are talking about. 

Mr. Gurney. Of course, the President can do that right now. He 
can do it under existing law. He can make interim appointments. 

Mr. Youncer. Yes; but the term does not expire. The term 
expires on the 31st of December. Congress convenes either the 3d or 
the 4th or 5th or 6th of January of each year. So the difficulty occurs 
not so much in sending the appointment to the Senate but in the hold- 
ing up of the appointment by the Senate. 

Mr. Gurney. No; that isn’t the way it works. 

In the last 3 years, from personal observation, the appointments 
have not been made in time. The Senate generally confirms them 
quite quickly. I don’t know of any time that they have held up any 
of these appointments a great le ngth of time; a matter of weeks, or a 
week, and sometimes in the matter of a few days after the appoint- 
ment comes up to the Senate they confirm them right away. 

Mr. Youncer. I think you will find, Mr. Gurney, that over the 
period of years all appointments in the last year of the Presidential 
term before an election, if the Congress or the Senate is controlled by 
the opposite party, are withheld. Approval is withheld until the 
election, so that you will have 6 or 8 months delay. That has been 
party policy in both parties so far as I know in the history of the Con- 
gress. 

Mr. Gurney. I am sure you are correct in that point. 

Mr. Youncer. So in those years you will have the delay. 

That is all. 

Mr. Rocers. Mr. Gurney, why was March chosen? Why was the 
date in March chosen? 

Mr. Gurney. Just from the fact that that gives 3 months’ working 
time for the President to come in and make his appointments, even a 
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new President, and then there is no vacancy on the Board, and during 
the 3 months that Congress is in session they will have time to make 
the appointments and do the job of confirming them over in the 
Senate. 

Mr. Rogers. The thing I am thinking about is this: In other 
—_— there would not be a vacancy until March 31 under the Senate 

Mr. Gurney. That is right. 

Mr. Rogers. Can the President make an appointment prior to 
March 31 on an anticipated vacancy? 

Mr. Gurney. I am told that he can. He can make it any time in 
advance. 

Mr. Rogers. If that is true you would anticipate that the Senate 
would be going over this fellow prior to the expiration of the term, 
and it would provide a buffer subsequent to that. 

Mr. Gurney. That is right. 

Mr. Rogers. So that there would be time for confirmation and 
there would not be a vacancy. 

Mr. Gurney. In other words, the appointment can come up 
while the new Congress is in session. 

Mr. Rogers. Thank you very much, sir. 

Mr. Gurney. Thank you. 

I just want to say that our staff assistant counsel, Mr. Newmann, 
will be glad to work with your staff on that clarifying language if you 
so desire. 

Mr. Rogers. Thank you, sir. You are very kind. 

I believe that is all the witnesses we have. 

The subcommittee will stand adjourned until further call of the 
Chair. 

(Whereupon, at 11:45 a. m., the subcommittee was adjourned 
subject to the call of the Chair.) 


x 





